DEPARTMENT OF CALIFORNIA HIGHWAY PATROL

M ODIFIED STATEMENT OF REASONS

AMEND ARTICLE 1, DEFINITIONS AND GENERAL PROVISIONS, SECTIONS1200;ARTICLE 6.5,
CARRIER IDENTIFICATION NUMBERS, SECTIONS1235.1,1235.2 AND 1235.4;AND ARTICLE 8,
SECTION 1256, DENTIFICATION
ADOPTNEW SECTION1235.7 LEASEDVEHICLES

MOTOR CARRIER SAFETY
CARRIER | DENTIFICATION
(CHP-R-09-15)

EXISTING REGULATIONS AND AMENDMENTS

California Vehicle Code (CVC) Section 34501 regsitiee Department of the California
Highway Patrol (CHP) to adopt reasonable rulesragdlations which, in the judgment of the
Department, are designed to promote the safe opeaitvehicles described in CVC

Section 34500. Those regulations are containddtlie 13, California Code of Regulations
(13 CCR).

California Vehicle Code Section 34507.5 requirasate persons, primarily motor carriers, to
obtain a California Carrier Identification numblentified in regulation as a “CA number,”
from the CHP, and with some exceptions, to disgtay number on both sides of the vehicles
mentioned above. During 2001/2002, in order tovigl® greater clarity to the enabling statute,
the CHP adopted regulations relating to the assegrirof carrier identification numbers. Now,
however, the CHP believes that recent developmedisate that all persons who are subject to
CVC Section 34507.5, should be provided greateitghaith regard to whom the CA number
should be assigned. That clarity is provided thhoformal adoption of regulations in 13 CCR.

Background

The CHP promotes the safe operation of the vehiigesl in CVC Section 34500 by various
means, one of which is by collecting informatiotatiag to the safety performance of the motor
carriers who operate those vehicles. Since theldpment of the Management Information
System of Terminal Records (MISTER) in 1986, tidbimation has been stored in an
automated record system, which has been used l§yHReprimarily as an internal tool to
manage its motor carrier inspection workload.

To ensure that information collected is attributedhe correct motor carrier in the records of the
CHP, each record is identified with a CA numbed dns this CA number that CVC Section
34507.5 requires certain persons to obtain. Whdtorically, the CA numbers were merely the



means by which those records were identified; tpthteyCA number is far more relevant in
identifying the responsible motor carrier entity.

For years, CA numbers were assigned without spewifitten rules and without a clear objective
of identifying the person responsible for the aktnator carrier operations. Conversely,

multiple motor carriers have sometimes sharedah@esCA number due to a lack of recognition
in the CHP’s records of their existence as sepéegtd entities. These errors typically occurred
because of confusion with business relationshipsh as the relationship between motor carriers
and independent drivers contracted to drive vebildased by the motor carrier. These drivers
(independent contractors) were thought to be indeéget entities, when in fact they were private
contractors operating vehicles leased and opeest@art of a larger motor carrier operation. In
other cases, two or more separate companies wetakanly treated as a single company
because of their close business relationship, wihéact they were separate legal entities.

This matter was further complicated in 1997, wHenNotor Carriers of Property Permit Act
(the Act) was signed into law, which created a io&gs of motor carrier, the “Motor Carrier of
Property” (MCP). Among other things, the Act ragdi all MCPs to obtain a CA number from
the CHP, and to register it with the Departmentotor Vehicles (DMV), the agency assigned
responsibility for issuing the permits created gy Act.

While, mostMCPs, as defined in CVC Section 34601, are atwbor carriers as defined in
CVC Section 408, and were therefore already sulipeClvVC Section 34507.5; due to the
separate definitions of those terms, there are $d@s who ar@ot also motor carriers
pursuant to CVC Section 408. The motor carriemitedns describe two groups that largely
overlap one another, but there are many persondailhato only one of the groups.

This means that there are some persons who arecstbjthe requirement in CVC

Section 34507.5 to obtain and display a CA numbkiysbecause they are MCPs as defined in
CVC Section 34601, even though they are not m@&oters as defined in CVC Section 408.
Those persons must obtain a permit from the DMWperate their vehicles on the highway, but
because they are not alsotor carriers, they are not subject to the motor carrier safety
regulations of the CHP. For these reasons, amth&ys) it is more important than ever to ensure
greater clarity is added to the regulations in ptdenore clearly identify the motor carrier,
whether defined by CVC Section 408, CVC Section(@4@®r both.

An applicant for a MCP permit obtains the permibp®rate certain vehicles on the highway by
submitting an application and fee to the DMV anaviting proof of adequate insurance as part
of the process. The permit represents a privitegecan be suspended or revoked by the DMV.
Therefore, the CA number assigned by the CHP n@natdual role. First, it is an identification
number that does not entitle the holder to any fofmuthority or permit to operate. Second, it
is used as the unique identifier for an MCP permdrder to reduce the identifying numbers
assigned to the motor carrier industry, and thanhgealoes entitle its holder to operate certain
vehicles on California highways. In this seconié rthe CA number represents records that
could become exhibits in proceedings to suspemdwake the MCP permits of unsafe carriers,
or of those that consistently fail to comply withpéicable laws. Therefore, as already indicated,



it is now more important than ever that the regotet regarding CA numbers be further
clarified, with special emphasis on preventing dwgtlon, sharing, or transferring of CA
numbers when motor carriers enter into certainriass relationships with other motor carriers,
or independent contractors. The CA number is ngéo simply a database key to a motor
carrier's safety record. Now it can represent a4 privilege to operate on the highway.

As the CHP works to develop a means by which theonaarrier industry can review certain
aspects of their own motor carrier records throusgh of the internet, it becomes increasingly
more important to ensure the records are not axdyrate, but that they identify the correct
business entity. Also, as this system is curramndlgd by CHP enforcement personnel, as well as
other law enforcement and regulatory bodies, égsally important that the number displayed on
each vehicle accurately identifies the motor camesponsible for the current operation of that
vehicle.

PURPOSE OF THIS PROPOSED REGULATORY ACTION

The CHP has concluded through numerous discusaitihsnotor carrier industry groups over
the past several years that a great degree of fionfgontinues to exist with regard to identifying
the motor carrier responsible for the day-to-dagrapons of vehicles which are leased by those
motor carriers, with or without drivers. While tltentifiable majority of this type of
arrangement operates in interstate commerce, theltad never adopted the federal rules which
govern this type of business arrangement.

As early as the 1950s, the United States Departofehtansportation (US DOT) recognized the
need to provide clarity with respect to identifyithgg motor carrier when leased vehicles are used
to increase or decrease a fleet as necessarydmatadate varying workloads. While this was,
and still is, relevant with most of the interstater-the-road operations, it is becoming even
more relevant to our global economy with Califormiaumerous ocean going marine terminals.
Fluctuations in daily port traffic lead to varyieguipment needs, usually addressed through
leasing of equipment rather than through vehiclelpases, which offer limited flexibility in
overhead costs.

As a result of this need for varying fleet sizé® Interstate Commerce Commission (ICC)
(succeeded by the Federal Motor Carrier Safety Adtration [FMCSA]), an administrative
entity under the US DOT, realized two problems texis First, the overlying motor carriers
where using vehicles as part of their fleet whefaat those vehicles actually belonged to other
motor carriers; and secondly, when the overlyinganoarrier did lease a vehicle, the terms of
those written leases were, at best obscure, ggnexalllting in the small independent operators
being taken advantage of by the larger, more basisavvy, overlying motor carrier. These
problems have led to several regulatory actiontheyCC and the FMCSA. These actions are
now contained in Title 49, Code of Federal Regatati(49 CFR), Part 376.

In order to provide a consistent identificationrierstate motor carriers under both state and
federal rules, it was necessary that the CHP auddgs which are consistent with existing federal
rules. This does not necessarily create new falaaterstate motor carriers, because they are



already subject to those rules, but it does petmeitCHP to both identify interstate motor carriers
in the same manner as the FMCSA, and to enforcetaniially the same requirements on those
motor carriers as our federal counterpart. Thisp@rmit the CHP to move one step closer in
providing a seamless enforcement of regulationsnfotor carriers operating in an interstate
mode within the boundaries of California.

The CHP also adopts consistent leasing rules foastate MCPs. Those rules which apply to
intrastate motor carriers will need to be modeledh® interstate motor carrier rules, but include
the necessary changes to accommodate those siffetterttes between the FMCSA’s motor
carrier registration and operating authorities, tredDMV’s MCP permit.

The adopted rules will conspicuously omit the foretpassenger transportation industry as well
as Household Goods (HHG) carriers as they operaterwa separate identification number
issued by the California Public Utilities Commigsiand specific rules adopted by the same
agency.

SECTION BY SECTION OVERVIEW

The CHP amends regulations in 13 CCR, ChapterMdidr Carrier Safety” — Article 1,
Definitions and General Provisions, Section 120icke 6.5, Carrier Identification Numbers;
Section 1235.1, Application for Carrier Identifimat Number; Section 1235.2, Motor Carrier
Safety Records of the Department; Section 1238ehtification Numbers Nontransferable; and
Section 1256, Identification; and adopts new Sacti®35.7, Leased Vehicles.

Chapter 6.5 Motor Carrier Safety.

Article 1, Definitions and General Provisions

Title 13, California Code of Requlations 1200, Sc@p

Subsection (b)is proposed to reflect recent changes to legisiatihrough Assembly Bill 3011
(2006) farm labor vehicles (FLV) were added to CS€xtion 34500. Because of this legislative
amendment, it is no longer necessary to separnatyify FLVs from other vehicles listed in
CVC Section 34500.

Article 6.5, Carrier Identification Numbers .

Title 13, California Code of Requlations 1235.1, Aalication For Carrier Identification
Number.

Subsection (d)is proposed in order to permit the issuance oftadil numbers which may be
used for the purpose of tracking motor carriereugh other databases. One such use of this
proposal would be the issuance and recording ofoeusnissued by the US DOT for the purpose
of accessing the federal Motor Carrier Managemaotiation System (MCMIS) database and
tracking the safety records of a motor carriertredato other motor carriers. This is currentlyt no



possible through Management Information Systemersfrinal Evaluation Records. Not only
would this permit comparison of safety records;ibutould also permit those motor carriers
with exceptional safety records to be readily ided.

Subsection (e)s proposed to update the revision date of the G6E, Motor Carrier Profile, to
reflect the current January 2007 revision dateve®é non-substantive changes were made to
add clarity to the form. On page two and page @duhe application, the abbreviation “MCP”
was spelled out in order to more accurately readtiviCarrier of Property.” Additionally, on
page three, Motor Carrier Safety Unit addresseseleghone numbers were updated to reflect
current information.

Title 13, California Code of Requlations 1235.2. Mor Carrier Safety Records of the
Department.

Subsection (a)is proposed to repeal the statement indicatingfate information in the record
system is public information. While this is truemost instances, certain data (i.e., drivers’
license numbers in conjunction with the driver'sneaand employer identification numbers) is
deemed to be confidential in nature. For thisorathe statement is not wholly accurate. This
does not preclude the public from obtaining recatdsed in the system; the majority of the
information is available, but certain confidenird@ormation will be redacted as required by law.

Subsection (b)(14)s proposed to update a reference to additioaeking numbers as part of
the information which may be part of a carrier relcoThis will authorize the Department to use
such identifiers as US DOT numbers to better aisgsDepartment in identifying motor carriers,
and tracking the safety record of those motor eesri

Subsection (b)(22)s added to specify that Carrier records may cargach information as the
current safety compliance rating assigned by th€ @Hthat motor carrier and the date of the
rating assignment. CVC, Section 34520, mandaee€£HP perform inspections of motor
carriers for the purpose of evaluating complianadé the federal Controlled Substances and
Alcohol Testing regulations. This amendment wdtpit the CHP to track those rating assigned
to motor carriers and monitor the resulting compdhistory.

Subsection (c)(10)s added to specify the number of vehicles assigo@ach terminal operated
by a motor carrier subject to the Biennial Inspmtiof Terminals program identified in CVC
Section 34501.12. Because the number of vehislggred to a particular terminal will
determine the fees assessed to terminal, it ishitapbto associate a vehicle count with that
same terminal.

Title 13, California Code of Requlaltions 1235.4 dentification Numbers, Nontransferable

Subsection (b)is proposed to add language which will clarify thient of the subsection to
permit the Department to delete a CA number whah leen inadvertently issued to a motor
carrier as a result of the motor carrier’s attetoptircumvent or thwart an action against that
motor carrier. It has been a longstanding pradifdée regulated community to simply apply for



a new CA number and continue operations as a nerroarrier in order to avoid a suspension
action against the original motor carrier entity.

While the subsection was initially proposed in #oréto prevent this type of circumvention,
some question has existed as to whether the Depatrismauthorized to delete a CA number
once it has been issued. This amendment willfgldrat matter.

Title 13, California Code of Requlations 1235.7, lased Vehicles

Subsection (a)s proposed to establish the applicability of the ilegsequirements proposed
by this section. Specifically, the regulations pteal in this section are intended to apply to
intrastate motor carriers unless a subsection aeléca rule is applicable to interstate motor
carriers also. This is the case in subsectiongijhand (k).

Subsection (b)is proposed to define certain terms unique tocleheases. In order to provide
clarity to the adopted regulations, terms whichgaeerally associated with interstate commerce
are defined for the purpose of intrastate commefdes is intended to ensure all persons
affected by the regulations understand the terrad wsthis section, in the same way.

Subsection (b)(5) defining the term “Escrow Funds,” was deletedhfrine proposed text
as it was no longer necessary following the detetibsubsection (d)(11kscrow Funds.
Subsection (d)(11) was the only subsection whitdéreaced the term. Consequently,
subsections (b)(6)(11) were renumbered to refleetieletion of subsections (b)(5).

Subsection (c)s proposed to specify general leasing requirenfenthe purpose of

establishing criteria to permit an authorized eartd use equipment it does not own. California
Vehicle Code Section 408, and Section 1201 ofdbde, define a motor carrier (authorized
carrier) as, among other conditions; a person wheds vehicles listed in CVC Section 34500.
The purpose of this amendment is to specify thelitimms which constitute a lease under the
motor carrier definition.

Subsection (c) is also intended to specify spetgfims for a written lease, the transfer of
equipment, and vehicle identification. These rezgaents are necessary in order to ensure
adequate enforceability of the regulations. Qaften, minus these requirements, lease
agreements are designed to keep distance betweanttnorized carrier and the vehicle being
leased. The terms required by this subsectiorsahdection (d) will ensure adequate disclosure
and create a legal bond between the authorizegtcand the vehicle being leased, permitting
law enforcement to place responsibility with th@@priate person.

Lastly, subsection (c) inadvertently contained subsections with like numerical references.
The second reference to subsection (3) was rena@aiseibsection (4) to alleviate the
duplication.

Subsection (c)(1)s proposed to ensure no misunderstanding exastéd the need for a written
lease containing certain content identified in gatisn (d). As with the interstate requirements



contained in 49 CFR, Part 376, it is a common beli¢he industry that no actual lease is
required. This subsection expressly requires aisp&ritten document executed in order to
satisfy the lease requirements contained in thisecttion, and subsection (d). By adhering to a
common set of rules; all parties to the lease la@eess to the same information and the ability to
come to the same understanding of the levels pbresbility expected of each of those parties.

Subsection (c)(2)s proposed to require documentation as to theifspelentity of the
commercial motor vehicle being leased. As withaheeement in subsection (c)(1), common
industry beliefs are that the leasing requiremgld@stified in this section are not necessarily a
vehicle lease, but rather a leasing of “serviceiMeen two motor carriers. This subsection is
necessary to identify each particular vehicle tedeered under the lease and to ensure no
argument exists as to the purpose of the agreen@aarly, by the nature of this subsection, a
new receipt will be required for each vehicle cedeunder a particular lease.

Subsection (c)(3)s proposed to require an authorized carrier lggainehicle to identify that
vehicle as its own. This subsection will requeaded vehicles to be marked with the name (or
trademark) and identification number of the authedli carrier leasing and subsequently
operating that vehicle.

Also, this subsection will require the authorizedrer operating the commercial motor vehicle
to place a statement in the vehicle (unless a obflye lease is carried in the vehicle) specifying
certain information, including the date and lengthhe lease. This will assist law enforcement
in properly identifying the actual authorized carniesponsible for the operation of the vehicle.

Identification of the authorized carrier is critica the safe operation of any commercial motor
vehicle. This provision will ensure highway safétyough holding the appropriate person
responsible for the actions of the driver and thredition of the equipment. Often, during an
on-highway enforcement stop, the name on the ditleeovehicle and any agreements carried in
the vehicle are the only tools an officer will hamedetermining the responsible person.

Subsection (c)(4)s also proposed to ensure the correct authodgaatkr is identified with the
motor vehicle being operated. Subsection (c)(@d)ires documentation containing the name and
address of the owner of the equipment, the poiotigin, the time and date of departure, and the
point of final destination be carried in the vehiduring its operation. This requirement also
exists in the federal regulation and has often lhleemexus by which law enforcement has
associated a vehicle with the authorized carrier.

Lastly, subsection (c)(4) also contains a requirgneretain records required by subsection (c)
to be retained by the authorized carrier (lessgreg period of six months after the termination of
the lease. This retention period is specific ®ldase itself, the receipts for equipment, the
statement, and the records of equipment, requiyesibsection (c). The records required by
Subsection (d) are already subject to the reteméqnirements of 13 CCR, Section 1234 as they
fall within the scope of “Supporting Documents”fided in 13 CCR, Section 1201, and need no
further retention requirement.



All of these documents are necessary in determwimg was responsible for the vehicle, and the
driver, at any given time. During the course okaforcement inspection, it is often difficult to

determine who was operating the vehicle at a pdaidcime, minus anticipatable proof such as
the documents listed in this subsection.

Subsection (c)(4)(Ewas amended after further review; the referentbdsubsection was
amended to include a more specific reference tbssction (c).” With only the reference to
“this subsection” the CHP recognized that poterasted to confuse the level of subsection
intended in the retention requirement.

Subsection (d)is proposed for the purpose of listing specifiguieements which constitute a
written lease agreement required by subsectionThgse written requirements are not intended
to place the CHP in a position of dictating coraiis which already exist elsewhere in the
business world for the purpose of creating bind@aging requirements, but are intended to
clearly identify an authorized carrier and ensucgancarrier regulations are applied to the
correct person.

For a number of years authorized carriers operatimier the interstate motor carrier safety
regulations have been subject to leasing regulaionsistent with the regulations proposed by
these amendments. However, those rules have Inesifiouceable by the CHP as those rules
were not previously adopted by the state. Thigpado will permit the enforcement of specific
provisions for intrastate authorized carriers ugiggipment they do not own. These provisions
are consistent with provisions listed in the fetlezquirements, but not identical for reasons
listed elsewhere in this statement.

Subsection (d)(1)s proposed to require the parties to the leaseeagent to sign that
agreement. This subsection will help ensure thieitaof the agreement and better enable law
enforcement to make certain presumptions as ta#mity of the authorized carrier.

Subsection (d)(2)s proposed to require the lease agreement toifigerspecific period of time
for which the lease agreement is valid. It isumatommon for a vehicle owner to bounce from
one authorized carrier to another all the whileyttemthe duration of any agreement which may
be in place. On the other hand, it is common ieelen authorized carrier claim a vehicle that is
(or was) not under the control of that carrieth&t time an enforcement action was taken, or an
incident occurred. This provision is necessanglentifying who was the authorized carrier
responsible for the vehicle at a given time.

In order to accommodate those authorized carriesdo not wish to lease a vehicle for an
extended period of time, subsection (d)(2) alsovadlfor a set of circumstances surrounding the
leasing of the vehicle. For instance, should ahaired carrier only need a vehicle for a
particular set of circumstances, the authorizederamay indicate those circumstances rather
than a set period of time. This is not to sayah#horized carrier can prescribe a string of
transportation conditions, but rather a specifggitnvolving a particular activity. Subsequent



conditions would require an additional lease agezgmproviding for that condition, or set of
circumstances.

Subsection (d)(3)is proposed to clarify the relationship betweemndhthorized carrier and the
vehicle being leased. It is the experience ofGK¥; often a lease agreement, under the federal
requirements, will improperly contain language whptaces the authorized carrier at arms
length from the motor vehicle and the responsibgisurrounding that vehicle. Often, lease
agreements will go so far as to indicate the augbdrcarrier isot responsible for the vehicles it
operates. This is contrary to the language irféderal regulations and will also be contrary to
the language and intent of the state regulationptad in this rulemaking action.

The intent of a lease agreement is to articulaerdmsfer of equipment from the owner to an
authorized carrier. Once leased, the authorizaiecaoes not have the luxury of handing the
owner the responsibility for the vehicle’s operatishile enjoying the benefits of its operation.
Once leased, the CHP will hold the authorized eargsponsible for the exclusive possession,
control, and use of the vehicle, as the regulatiotend, for the duration of the lease.

This is not to say the regulations are intendedigtysibute financial responsibility for
maintenance, fuel, or other costs associated Wwélvehicle. As indicated above, subsection (d)
is only intended to transfer the vehicle and theroging responsibility for the vehicle. This is
consistent with the definition of “motor carrierdmtained in CVC, Section 408 and 13 CCR,
Section 1201.

However, it is important to indicate, the leasesagnent requirements contained in subsections
(b) and (c) are not intended to affect the relatiop between the owner or driver and the
authorized carrier. The regulations are intentigrslent as to the type of business relationship
between the driver and the authorized carrier ambiway does the CHP intend to prescribe that
relationship. Without regard to the business i@tahip, the definition of “driver” contained in

13 CCR, Section 1201, clearly places that individliever under the direction of the authorized
carrier operating the vehicle. Those mattersedl& motor carrier safety are the full extent of
CHP interest in this relationship.

Subsection (d)(4)s proposed to ensure the validity of the ledseorder to ensure the vehicle is
adequately maintained, it is important to revealdhthorized carriers responsibility for
compensating the owner for the vehicle’s use apdedéation. Often, lease agreements require
the owner of the vehicle to perform all requiredmtenance on the vehicle. Without a clear
understanding of the terms of compensation, lesgibss savvy owners are sometimes subject to
predatory practices of larger companies with thétalbo confuse and manipulate the vehicle
owner into a contract where the terms of compeosatre unclear and the compensation itself is
inadequate to perform the necessary maintenancmandke necessary repairs in order to keep
the vehicle in a safe operating condition.

While some may argue this type of regulatory actsoan attempt to regulate economics, that
argument can be refuted by the lack of any requergrfor specifics regarding the actual amount



of compensation, or the terms by which compensasialetermined. The CHP has no interest in
the amount of payment, or terms of the compensatioly that the compensation is clear,
permitting the owner to make an informed decisistcathe ability to adequately maintain the
vehicle and provide necessary maintenance duridg#ar the leasing period.

Subsection (d)(5)s proposed in order to ensure all parties tdehse understand who will be
responsible for removal of the vehicle identifioat{ CA/USDOT number and name, or
trademark) upon termination of the lease. CalitoNehicle Code Section 27900 requires the
name, or trademark be removed, or covered over Wieenehicle is no longer to be operated
under the same operating authority. Likewise, C3&Ction 34507.5, requires the identification
number be removed prior to the transfer of thealehiThis subsection is intended to stipulate
who will perform the necessary removal of markings.

Following review by the CHP, several elements dis&ction (d)(5) were removed from the
original proposal as they were determined to belpweirdensome for the affected industry.
While these elements have merit in ensuring adediatlosure of the terms of the lease, the
CHP believes it is most important to provide otlgde elements necessary to ensure the
authorized carrier is adequately identified andublgicle is safely maintained.

For this reason, the CHP is deleting the followitegns from subsection (d)(5): receipt upon
termination of the lease, responsibility for certaosts, responsibility for loading and unloading
property, risks and costs for certain fines, argt co reimbursements for base-plates associated
with the vehicle.

Subsection (d)(6)has been deleted from the original proposals the belief of the CHP that

the importance of payment rests with the amourbaipensation to be received, not the terms
under which the payments should be made. Whdeutd be argued this is an important element
of compensation; it could also be argued thatni@ortance is in the owner being provided with
the information necessary to make an informed lassirecision which could result on a direct
impact on public safety if the information was agtilable. For this reason, subsection (d)(6) is
being deleted from the proposed regulatory text.

Subsection (7) was renumbered subsection (6).n€éhesubsection (6) is intended to provide

full disclosure between the authorized carrier tr@downer. When the owner’s revenue is based
on a percentage of the gross revenue for a shiptieniease must specify that the authorized
carrier will give the owner, before or at the tiofesettiement, a copy of the rated freight billor
computer—generated document containing the saraemation. This provision is not intended

to regulate the compensation agreement betwedwthparties to the agreement, but rather to
ensure the owner of the vehicle can verify the amhbeing compensated is accurate. The CHP
believes this element is necessary in order toigedegitimacy to subsection (d)(4). The
provision to disclose compensation is only valithé ability to verify the level of compensation
also exists.

Additionally, language was deleted from the cursrisection (d)(6) which required disclosure

of the documents used to calculate the rates aifit$ @harged by the authorized carrier. The
CHP could not state with all certainty that disal@sof these documents, when not directly
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related to compensation, played a role in publietga

Subsection (d)(7)subsection [d][8] has been renumbered [d][7]hiended to disclose any cost
which may be charged back and deducted from thgeosation due the owner. As already
indicated, it is necessary to public safety forakaer to fully understand any element which
may affect the revenue derived through the agreteraad therefore, affect their ability to
adequately maintain and repair the leased vehitlereduring or immediately following the
lease of the vehicle.

As with previous subsection (d)(6), previous subead?9) is deleted because it is not wholly
relevant to ensuring the safe operation of the megbicle identified by the agreement. Previous
subsection (d)(9) contained language which spetthat the owner is not required to purchase
or rent any products, equipment, or services frioenauthorized carrier as a condition of entering
into the lease arrangement. The subsection wetd myuire disclosure of any additional
purchase or rental agreements which might resahinfurther deductions from the owner’s
compensation. The CHP does not see the need [iticating agreements held outside of the
lease agreement regulated by this rulemaking. alujtional agreements are the responsibility
of the parties involved, and are not germane te#fe operation of the vehicle.

Subsection (d)(8)previously numbered subsection [d][10]) is inteddo document the
requirement for the authorized carrier to compl{hv@VC Section 34631.5, providing the levels
of combined single-limit liability insurance reged by that section. The subsection goes on to
require disclosure of any additional insurance cage which may be obtained through the
authorized carrier and disclose any charge-backresulting from the acquisition of the
coverage. Lastly, the subsection requires theoaiztid carrier to provide a copy of those
policies to the owner.

The subsection also requires disclosure that ttleamed carrier must provide the owner with a
written explanation and itemization of any deduasidor cargo or property damage made from
any compensation of money owed to the owner. Tiigew explanation and itemization must
be delivered to the owner before any deductionsrege.

Again, this subsection, in its entirety, is intedde provide full disclosure and to ensure the
authorized carrier and the owner have adequatenafiton to make a business decision which
will result in the leased vehicle being properlyim@ned or repaired.

Subsection (d)(9)previously numbered Subsection [d][12]) requife®e copies of the lease
agreement be signed. One copy provided to theoeméd carrier, one to the owner, and one

kept in the vehicle identified in the lease. TikBis necessary element of the agreement,
permitting law enforcement officials to use theesgnent in order to identify which party is the
authorized carrier responsible for the operatiothefvehicle. Often the driver of the vehicle
(generally the owner) is unclear as to the circamss and the consequences of leasing a vehicle
to an authorized carrier.

A common misunderstanding is that the lease iarester of the operating authority rather than a
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transfer of the vehicle. This generally resultghia driver playing the part of the authorized
carrier and accepting responsibility for the vehicther than acknowledging that responsibility
rests with the authorized carrier, the person dgttesponsible for the operation.

The lease agreement plays a significant role indafercement’s ability to distinguish which

part is responsible for the vehicle at the timéhefenforcement action. Minus this agreement
being available for review, law enforcement is pfteft making a decision between the name(s)
displayed on the side of the vehicle and discussiath a driver who may or may not understand
the circumstances under which the vehicle is bepeyated.

Subsection (d)(11)was deleted for the same reasons as subsect{@). (dhe use of an escrow
fund is not of interest to the CHP. Escrow fundsalready provided for in Division 6 of the
California Financial Code (CFC), commencing witlct8a 17000. The CHP does not find it
necessary to further regulate this provision ofGi.

Subsection (d)(10)s deleted from the proposed text.
Subsection (d)(11)s deleted from the proposed text.
Subsection (d)(12)s renumbered subsection (d)(9).

Subsection (d)(13)s deleted as being inapplicable to intrastatespartation. While the federal
regulations specifically address the use of ageyntsuthorized carriers, the state rules do not
provide for the same relationship between authdrcaeriers and persons providing
transportation services on behalf of those autkdrzarriers. For this reason, the subsection is
unnecessary and has been deleted from this ruleghakoposal.

Subsection (epdopts certain exceptions to the requirementsigittoposal. Except for the
vehicle marking requirements, operations involv@ggipment leased, without drivers, from a
person who is principally engaged in the leasingetiicles, are exempted from the remainder of
the vehicle leasing requirements during the coafske exempted activity. Additionally,
operations which involve trailers not leased fréma $ame person as the power unit are also
exempted by this subsection. Generally, companiesipally engaged in the leasing of vehicles
have mechanisms in place to provide for a lawtsfer of the vehicle from the leasing
company to the authorized carrier; however, thengation does not relieve the motor carrier
related responsibilities and the authorized cargerains responsible for the safe operation of
that vehicle while under their control.

Subsection (f)(1)-(3)proposes conditions under which an authorizedezarray lease

equipment to or from another authorized carriaoviled the prescribed written agreement is
maintained, a written lease agreement specifiesubgection (d) is not required. Often an
authorized carrier will have need for additionaliggnent; however, in some instances, one
authorized carrier will lease equipment from ano#nghorized carrier. As both carriers are
operating with valid MCP permits and have alreaeéyndnstrated adequate levels of liability
insurance, these transactions will be mostly lichite validation of the assignment of the vehicle
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and identification of the appropriate authorizediea under whose MCP permit the vehicle is
being operated.

The term “private carriers” is also deleted astédren “authorized carrier” encompasses both
private and for-hire motor carriers. Use of thdiadnal term “private carriers,” separate from
authorized carriers may lead some readers to leelieterm authorized carriers includes only
for-hire carriers; thereby, inappropriately exchuglprivate carriers from the definition.

Subsection (f)(3)(B)2., following further review tiye CHP, is deleted as references to the
interchange agreement are not necessary for leasgsen intrastate authorized carriers. While
this type of business arrangement is common imstate operations it is not provided for under
the MCP Act and would be inappropriately used ia tontext.

Subsection (g)proposes an implementation period by which inttastathorized carriers

already involved in some sort of agreement to feartke use of vehicles will have until

June 30, 2011, to comply with the newly adoptediregnents for specific elements to be
contained within a lease agreement. Prior to tfopaon of Section 1235.7, no rule existed
permitting the transfer of vehicles for use by otiran the owner; therefore, intrastate authorized
carriers have not been subject to any set of 9pdedsing requirements and have often modeled
their agreements in a manner which best fit thaftipular operation. In order to provide a less
burdensome transition for the affected industrg, &P will enact an implementation period
(grace period) of a duration to satisfy any exggtagreements, up to one year, enabling any new
agreements to be drafted in a manner which will@gmwith the more specific requirements
listed in Section 1235.7.

Subsection (h)proposes the October 1, 2009, edition of Title@BR, Part 376, for interstate
authorized carriers and drivers. In order to daaglear distinction between the rules for
interstate and intrastate drivers, the CHP haseaddd the rules separately. Therefore,
subsections (a) through (g) will only refer to astate drivers and authorized carriers, and
subsection (h) will only refer to interstate drisend authorized carriers. This will provide
interstate drivers and authorized carriers withrdeas uniformity between state and federal
leasing regulations, thereby, permitting interstatthorized carriers to operate under one set of
rules.

Subsection (i)is proposed to provide an address and telephoméento assist the affected
industry in obtaining copies of the federal regolasg referenced in subsection (g).

Subsection (j)is proposed for the purpose of permitting an auled carrier which operates in
both interstate and intrastate commerce to operater an identical agreement for both modes
of operation. Although the intrastate lease agergmequirements are less in scope, it may be
more burdensome for the affected industry to devaltd use multiple agreements in order to
satisfy the interstate and intrastate requirements.
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Title 13, California Code of Requlations 1256, Idetification .

Subsection (a)(1)proposes language requiring clear identificatiothefauthorized carrier
operating each commercial motor vehicle. Spedi§icavthen more than one name is displayed
on a motor vehicle, the name of the authorizederapperating that vehicle would be preceded
by the words “operated by.” Often, when a vehisleased, the name of the owner may be
permanently painted on the side of the vehicleis Pphovision will permit the owner to retain
their name on the vehicle and simply add the namda@entification number of the authorized
carrier, provided this subsection is adhered fDlois same provision exists in the federal
marking rules. This adoption will lend clarityttee marking requirements and permit interstate
and intrastate authorized carriers to operate uandergle set of vehicle marking requirements.

Subsection (b)is proposed to add the vehicle marking requiresspécific to the CA number
issued pursuant to Section 1235.3. This requirémsno contains exceptions for vehicles
displaying a valid number issued by the US DOTher€alifornia Public Utilities Commission
(CPUC).

More specifically, this subsection requires a viehio be marked with the CA number, including
the “CA” prefix, clearly identifying the authorizezhrrier responsible for the operation of the
vehicle.

Subsection (b)(1)provides an exemption for the display of the CA bem provided the
authorized carrier is displaying a valid numbeue$hby either the US DOT or the CPUC. The
intended purpose of the identification numbergiprovide a means of identifying the
authorized carrier under whose authority the vehibeing operated. If the vehicle is already
marked with a valid operating authority, issuedht® authorized carrier, the identity of that
authorized carrier may be easily determined. Tdedlrfor additional identification numbers is
considered overly burdensome and serves no adalifprmpose for fulfilling the intent of the
subsection.

Subsection (f)is proposed to permit the display of additionabmfiation to a vehicle, provided
that display is not specifically prohibited or iardlict with the requirements of Section 1256.
Often a vehicle, or combination of vehicles, wiintain advertising or other identifying
information. Provided this information does nobflizt with the intent of this section, in a
manner which could confuse law enforcement or thgdip as to whose authority or permit the
vehicle is being operated, that information is péed in addition to the required identification.

Subsection (g)is proposed to provide specific requirements lierdisplay and maintenance of
the information required by Section 1256. Subsectg), is consistent with the diplay
requirements found in CVC, Section 34507.5, anddRR, Section 390.21. This Subsection is
necessary to ensure consistency in identificatrmhemsure legibility of the required information.

Subsection (h)is added to permit the use of removable devicdigunof permanently marking a

vehicle with the required identification informatio It is a common practice for authorized
carriers to provide placarding (name and identifccanumber) on a removable device such a
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magnetic or adhesive signs which can be readilypvea with little-to-no damage to the vehicles
paint or coatings. This subsection makes cleactimeept of using other than paint to display
the markings required by this section.

WRITTEN COMMENT PERIOD

The CHP received two written responses to the 3u8609, Notice of Proposed Regulatory
Action. Summaries of the two written commentscdssions and responses follow.

1°' Written Comment:

Mr. Eric Sauer, Vice President
Policy Development

California Trucking Association

“Prior to the Motor Carrier Act of 1980, the entcarrequirements for a small carrier to obtain
operating authority through the ICC were a substhhtrdle to market entry. Additionally, even
if a carrier had operating authority, loads whigeded to travel over routes the carrier did not
have the legal authority to utilize required aneagnent with a carrier which had proper
authority. The difficulty posed in initially entag the motor carrier industry and moving freight
along authorized routes spurred the creation eéad arrangement by which an equipment
owner could utilize a larger carrier's operatingheuity and carriers could move freight on each
other’s designated routes.

However, since the deregulation of rates, routelssanvices, what is required of carriers to
obtain both state and federal authorities to opdras been substantially lowered, and the ICC,
succeeded by the FMCSA, has largely limited thedpg of safety regulations. The regulation
by the FMCSA of lease language is one of the faaasof economic regulation of the motor
carrier industry left.”

CHP Response The California Trucking Association (CTA) assertat the leasing and
interchange regulations were developed for thegeef permitting an equipment owner to
utilize the operating authority of a larger motarreer in order to move freight over each other’'s
designated routes. On the other-hand, the CHPdaarglue just the opposite; the leasing and
interchange regulations were in large part adofugzermit the larger carrier to operate vehicles
it does not own, under a single operating authotfiigt of the larger motor carrier. The
provisions of the regulations were intended tortyespell out the transfer of a motor vehicle
from an owner-operator to an authorized motor earri

The CHP would also argue the assertion that “réiguldoy the FMCSA of lease language is one
of the few areas of economic regulation of the mogorier industry left.” The ICC clearly
indicated in a January 9, 1979, decision (Ex-pddeMC-43 [Sub-No. 7]) that the lease and
interchange regulations were adopted in orderdmpte full disclosure between carriers and
owner-operators, often referred to as “truth-irsiag.”
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Comment “With regards to the NPRA section titleBffect on Small Business, it should be
noted that this proposal represents a brand nevdabaror Intrastate Motor Carriers who utilize
owner-operators. Through our discussions withratége carrier members of CTA already
complying with49 CFR 376, we’ve determined the additional administrativedaum will require
an increase in the staff and cost necessary t@t@pan intrastate fleet.

Also, through consultations with several attorngyscializing in transportation, it has been
noted that litigation can be brought about by glsitbreach of contract. Such a lawsuit could
create cause for class action for all contractobgest to the same leases brought under scrutiny.
Further complicating matters is that, per case thase contracts are not ‘one size fits all’.
Smaller carriers would be less able to bear thesassociated with tailoring and updating
complex legal contracts.”

CHP Response It is important to clarify the CHP does not indeto adopt regulations requiring
or mandating any particular business relationstiiglhtrastate Motor Carriers who utilize
owner-operators.” To the contrary, the proposedlegions are intended to permissively
regulate business relationships where a motorecrde@ases a vehicle in order to use that vehicle
as part of its own fleet. In no way do these ragohs require a motor carrier to lease a vehicle
or mandate the creation of any type of businesgiogiship which does not already exist.

For a number of years, the CHP has met with ingluepresentatives in order to explain the
individual ownership of carrier identification. &motor carrier industry has long held a number
of individual understandings of how the ownersHiphis identification may be applied. This
lack of a single understanding has prompted thessity for the CHP to adopt regulation in
order to make clear the intent of carrier idendifion.

Throughout this process, the CHP has stood bytésit to further clarify the need for a more
consistent means of identifying motor carriers apag in interstate or intrastate commerce.
While FMCSA has had leasing regulations in plagenfell over half a century, the CHP is
finding it more necessary than ever before to atlopge rules in order to provide an equal
application of those rules, with regard to fedarad state enforcement programs.

As for the state’s intrastate motor carriers, degwurrently exist permitting a motor carrier to
use vehicles it does not own and to display thatileation number of the motor carrier using
those vehicles. While motor carriers have ofteriae or leased vehicles from large companies
whose business is to lease vehicles (companiesippaily engaged in this business are excepted
from much of these proposed regulations), no réiguis are in place to allow for a consistent
approach to this type of business practice fonidials wishing to lease their vehicle, with or
without a driver.

As for the legal arguments referring to potenitegation, the CHP is only proposing the leasing
contracts contain generic elements, consistenttétederal rules; the specifics of each
element are up to each motor carrier to specificifine as their business needs dictate. Also,
the CHP requires a number of documents be cregtadimotor carrier involved in the
transportation industry, anyone of which might grabout litigation if incorrectly executed. Itis
not within the purview of the CHP to be any moreafic than what is proposed by these
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regulations or to develop regulations which ar@rsscriptive in nature as to tell the motor
carrier exactly how to avoid litigation. The motarrier is held responsible to make its own
business decisions as to whom to do business withhen how that business relationship will
be orchestrated. The only interest of the CHB Isetable to identify the motor carrier, through
consistent documentation of the relationship, dhose decisions are made.

Comment “The proposed language found in 1235.7 (g) mestdtes that carriers engaged in
interstate commerce shall comply with the fedezaking regulations. It is silent as to
enforcement as well as to ‘mixed’ or ‘dual’ opeoats.”

“Also, certain agricultural commodities are exerfiptn federal lease requirements per 49, USC
Sec. 13506.”

CHP Response From the onset, the CHP recognized the need fastate regulations which
would not conflict with those regulations applicald interstate motor carriers. This was the
primary reason for proposing regulations whichlssay mirror the federal regulations. As the
proposed regulations now exist, a motor carrier whaurrently operating lawfully under the
federal rules will not need to make any changekeo current agreements in order to also
comply with the state rules. However, to ensuagityl, the CHP has added subsection (j) to
13 CCR, Section 1235.7 to the adopted regulatigpsessly permitting use of the federal rules
for interstate operations.

As for intrastate motor carriers who choose taadithese rules once they are in place; nothing
would preclude that motor carrier from adding tddiaional federal elements, at the time the
agreements are created, in order to allow a searnrkssition into interstate commerce, at some
future date.

With regard to the federal exemption of agricullw@nmodities; this exemption is relative to
federal jurisdiction and not specific to Part 37/he U. S. Code, Title 49, Section 13506(a),
specifically states, in part: “Neither the Seangteor the Board has jurisdiction under this part
over -
(1) a motor vehicle transporting only school cleldiand teachers to or from schoaol,
(2) a motor vehicle providing taxicab service;
(3) a motor vehicle owned or operated by or fooehand only transporting hotel patrons
between the hotel and the local station of a carrie
(4) a motor vehicle controlled and operated byrmé&x and transporting -

(A) the farmer's agricultural or horticultural comdities and products; or

(B) supplies to the farm of the farmer;
(6) transportation by motor vehicle of -

(A) ordinary livestock;

(B) agricultural or horticultural commodities (eththan manufactured products thereof);

To say U. S. Code, Title 49, Section 13506, wasnidéd to exempt the above listed motor

carriers from state oversight is flawed in ration&@his is akin to implying the federal legislature
never intended the states to regulate pupil trataan (school busses) either, as both
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references are equal subsections of the samersetibile the Secretary of the Department of
Transportation may be unable to promulgate reguiatfor the exempted classes of motor
carriers, the states have the authority to exefalsesgulatory oversight as evidence by the
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omission of any restrictive reference to the statew this reason, the CHP intends on including
the agricultural industry in this regulatory action

Comment “The CTA strongly recommends the allowance ofmaplementation period of no

less than 24 months during which violations willfbeeducational purposes only. Such a period
would allow for intrastate carriers to learn abting requirements, hire and train additional staff,
and implement compliance protocols.

The probationary enforcement period would be paivigld an outreach campaign by the CHP in
order to educate intrastate carriers about theregquirements and familiarize Interstate carriers
with CHP’s intended auditing criteria.”

CHP Response While the CHP finds merit in the concept of prowglintrastate motor carriers
assistance with the proposed regulations; the gpep@4-month implementation period is
excessive and unnecessary. As already statedrdpesed regulations are not mandating a
motor carrier to change its business practices &rtn new business relationships. The intent is
to permit the CHP to both identify interstate matarriers in the same manner as the FMCSA
and to enforce substantially the same requiren@ntiose motor carriers as our federal
counterpart.

However, for those business entities which haveged in some sort of vehicle leasing
relationship enacted prior to the proposal of threg@lations, the CHP would require the terms
of these regulations be met no later than Jun@@DL. This should allow adequate time for the
very few intrastate motor carrier’s currently invedl in leasing vehicles for intrastate commerce,
to update their contracts (if not already usingfdteral rules as a business model) and comply
with the proposed regulations, once adopted.

Comment “Section 1235.7(3)(E) of the proposed regulatiequires retention of the written
leases for six months following the terminatioradéase. However, the corresponding federal
regulations at 49 CFR 376 have no specified recetehtion guideline. Would the adoption of
the 1235.7 require an interstate carrier, subfedBtCFR 376, to maintain copies of the lease for
six months after termination or would this only Bpjo intrastate carriers.”

CHP Response Title 13, CCR, Section 1235.7(c)(4)(E) ([3][E] imet original text), is only
applicable to intrastate motor carriers, as statetibsection (a) of that same section. The
purpose of the six-month retention period is taypeenforcement personnel the opportunity to
identify which vehicles were under the control e motor carrier for the time immediately
preceding an inspection. Because both the stgtatat regulatory definition of “motor carrier”
acknowledge those instances where a motor cagasek a motor vehicle; thereby, making that
vehicle part of the motor carrier’s fleet and cansmntly the motor carrier’s responsibility for the
purpose of the safety regulations contained in CRCChapter 6.5, it is imperative that
inspection personnel know the duration the agreémas in effect.

As for the retention requirements imposed by FMC®&a,CHP would like to note that Title 49,
CFR, Section 379.3 (ref. Appendix A section 5.f§yjuires motor carriers to retain lease

19



agreements for a specified retention period ofdr yéter the expiration or termination of the
lease. However, the CHP chose not to place amategrburden on industry than necessary. The
six-month retention period is intended to mirrag #ame retention period required for
Supporting Documents contained in 13 CCR, Sectit8#(a). In fact, it could be argued, based
on the owner/driver’s relationship to the vehictel{icles are routinely leasedth a driver), the
requirement in 13 CCR, Section 1235.7(c)(4)(E)mmewhat duplicative of the retention
requirements in 13 CCR, Section 1234(a), but ferdhke of clarity, the CHP elected to list the
lease retention requirement separately.

Comment “For independent contractors whose leases havieegikless than six months ago,

we know that the Department’s current positiorhat the driver and maintenance records are the
responsibility of the overlying carrier for the et while the lease was in force, but we are
unclear regarding its viewpoint on the respongipbfbr fees. It is our understanding that the
Department’s viewpoint is that the physical inspetof vehicles is not the responsibility of an
authorized carrier lessee once control of the Velscreturned to the registered owner lessor.”

CHP Response While the CHP is unclear as to the reference tesfeCTA'’s reference to the
responsibility of the motor carrier is accurateuring the period the lease is in effect, the lessee

is the motor carrier, pursuant to CVC Section 40®] 13 CCR, Section 1201(q). At the time the
lease expires or for some reason is made nultggonsibilities associated with being the motor
carrier are applicable again to the lessor. Thisoit to say the lessee does not remain responsible
for those requirements which were in affect “onwach,” but the scope and duration of
responsibility commence on the day the lease weataffect and terminate on the last effective
day of the lease.

Comment “These last points bring to the fore the largsue, that it is difficult to fully expect
regulated entities to comment on a proposed rulergakhen the extent of punitive actions
resulting from the rulemaking has not been disdos#/ill a missing or incomplete lease
agreement result in a driver being placed out ofise? Will there be a fine imposed? Will
there be ramifications for BIT inspections if leasge not maintained correctly? Also, how will
the CHP enforce those provisions related solegctmomic aspects of the relationship between
an Independent Contractor and the overlying cariéfill it now be investigating and acting
upon every complaint that a carrier paid the Indéeeat Contractor in 16 days rather than 15 or
calculated the interest incorrectly upon a $500a@g@ccount? Such issues simply illustrate
how far beyond safety concerns the proposed regn&ago.”

CHP Response As for the question of enforcement, the CHP istiahiin enforcement by the
statutory oversight and punitive authority providsdthe legislature. Regarding the matter of
motor carrier being placed out of service for assmg or incomplete lease agreement,” the
Department is limited to exercising its out-of-seevauthority within the scope of the North
American Standard Out-of-Service Criteria, as @litgd by the Commercial Vehicle Safety
Alliance and adopted by reference into 13 CCR, i8edt239.

With regard to fines and the Biennial Inspectiomefminals (BIT) Program, an incomplete
lease agreement will be treated as any other douatnen discrepancy, resulting in

20



documentation during a BIT inspection (administratinot punitive) and missing leases will be
treated as though no lease exists. Without a legslace, identifying someone other than the
registered owner as the motor carrier responsdsléhe vehicle; the registered owner is
considered the motor carrier for the purpose oBHeProgram, unless the registered owner can
provide articulable proof to the contrary.

As has been stated from the beginning of this raleéng process, the purpose and intent of this
regulatory action is to provide a consistent ider#tion of motor carriers for both interstate and
intrastate operations. It was never the intethefCHP to provide any regulatory oversight
regarding the economic practices of the motor eamidustry. As a matter of fact, the proposed
regulations were intentionally drafted to allow traious types of carriers using vehicles
provided by a lessee the greatest latitude in ksiafy leases.

The regulations simply describe the elements tocdmained within a lease agreement and in no
way are they intended to dictate to a motor cawieait conditions to prescribe for each element.
As an example, regarding the element describe@€ampensation to be Specified;” the CHP is
not concerned with the actual compensation valueobly that the agreement contains a
compensation clause.

However, after careful review of the proposed ratiohs, the CHP finds merit in CTA’s
concern with the enforcement of certain aspecth@proposed regulations. The CHP has
determined that certain elements of proposed 13,EeRtion 1235.7 can be deleted without a
substantive impact on public safety, allowing a enconcentrated enforcement effort on those
elements directly effecting safety matters. ThdPQiloposes to delete subsection (b)Estrow
Fund (defined); all or part of subsections (d)(&@mns Specified in Lease; (d)(6), Payment

Period, (d)(8),Charge Back Items; (d)(9), Products, Equipment, or Services from Authorized
Carriers; (d)(10)(C),Insurance; and (d)(11)Escrow Funds. While the CHP continues to
support the concept that requiring an agreemecontain these elements, without regulating the
content of these elements, does not constituteoeaimregulation; the argument can be made
that these elements may be deleted, lesseningdluegements on those motor carriers choosing
to use this provision, without a substantive imgacpublic safety.

Comment “The proposed rulemaking is, at present, rifdhnggulatory language not germane
to Carrier Identification. Specifically, 49 CFR@&i5 twentieth century, pre-deregulation law
which should not be brought into the regulatiomoaf modern trucking industry. The adoption
of federal language, which was originally meanaftow equipment owners who could not
obtain ICC authority to operate and authorizedieegithe ability to travel on regulated routes
they could not legally carry freight on, will ondgrve to confuse safety regulations.

Thankfully, the California Vehicle Code already yes the Department and Industry the
vehicle by which to convene to discuss the prontidgaof modern regulatory language which
will truly serve clarify safety and auditing ressbilities for motor carriers of property engaging
owner-operators. CVC 34501(a)(3) provides for arl&inber committee to serve in an advisory
capacity to the Department. We strongly recomntaactonvening of this Industry Advisory
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Committee to assist in the formation of new rulemgkvhich will better serve the Department’s
stated purpose of Carrier Identification.

In summary, the Proposed Regulatory Action will actomplish what it is intended to do. CTA
is requesting the Department not move forward ampadg the NPRA until a more reasonable
proposal can be formulated with industry input. séated previously in the comments, adopting
this rulemaking will lead to confusion, possiblggiation and will not bring the Department and
industry a true resolution.”

CHP Response The CHP respectfully disagrees with this commenCHy stating the federal
language “was originally meant to allow equipmenhers who could not obtain ICC authority
to operate, and authorized carriers the abilitydgel on regulated routes they could not legally
carry freight on.” The ICC made clear the intehthe Lease and Interchange regulations were
“adopted to promote full disclosure between casraard owner-operators.” This clarification is
found in the ICC decisioBx Parte No. MC-43 (Sub-No. 7), decided January 9, 1979.

Clearly, the intent of the federal regulations weer@ermit authorized motor carriers to perform
transportation activities in vehicles it did notrand to provide transparence with regard to the
written instruments used to transfer that equipmédite means of transfer, pursuant to Title 49,
CFR, Part 376, is a lease. This is not a term tseé@scribe a contract/subcontract relationship
between two motor carriers; a loose arrangemeaildas one motor carrier to use the motor
carrier identification number of another authorizedtor carrier; or even a vague sort of leasing
of services of one motor carrier by another mogorier; but an actual leasing of a vehicle (with
or without a driver) by an authorized motor carteeuse as its own.

The CHP has met with affected industry represergat{including many of those currently on
the Motor Carrier Advisory Committee) on numerogsasions during the past ten years in an
attempt to resolve this matter in the most effectivanner while presenting the minimal impact
on the motor carrier industry. During this perafdime, the CHP has collected dozens of lease
agreements (primarily interstate in nature), eaffarént from the next. Many of these
agreements borderline on sub-contract agreemettisomly a minor reference to leasing the
vehicle, generally through a vague reference to F&. For this reason, it is imperative the
CHP adopt rules which will assist in clearly idéntig the responsible motor carrier.

It is uncertain additional meetings would resulainy new information from which to base
adoption of these regulations. The CHP is not epddo continuing a healthy dialogue with the
effected industry, but little latitude exists whehopting federal rules for enforcement by the
state.

Written Comment:
Mr. James Johnston, President
Owner-Operator Independent Drivers Association, Inc

“The Owner-Operator Independent Drivers Associatina. is a not-for-profit corporation
incorporated in 1973 under the laws of the statelisEouri, with its principle place of business
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in Grain Valley, Missouri. OOIDA is the largesténnational trade association representing the
interests of independent owner-operators, smalhkbas motor carriers and professional drivers.
The nearly 159,000 members of OOIDA are professidneers and small business men and
women located in all 50 states and Canada whoatniéty own and operate more than 240,000
individual heavy-duty trucks and small truck flee@ne-truck motor carriers represent nearly
half the total number of active motor carriers @piag in the United Stats while approximately
96 percent of active motor carriers operate 2@wef trucks.”

Comment *“Insuring that violations are attributed to the momotor carrier entity and that
processes are in place to prevent them from sistpiyting down and reopening under a
different CA number is identical to a well recogetzproblem at the national level in issuance of
US DOT operating authority. The Federal Motor @arBafety Administration (“FMCSA”)
recognizes this is a problem and refers to theseg&’ motor carriers as ‘chameleon carriers.’
This is because of the extent ownership will gbitte their association with a previous motor
carrier as they attempt to circumvent federal ratjomhs that they run afoul of. OOIDA believes
that this proposed rulemaking will enhance CHPisitglto place proper accountability on the
responsible motor carrier and thereby improve hahsafety within California.”

CHP Response The CHP agrees with the Owner-Operator Indeperideners Association’s
(OOIDA) concern with “chameleon carriers.” Theiaity of simply inactivating or abandoning

a motor carrier entity which is facing administvatiactions or criminal charges and resurfacing
as a new motor carrier, is a method often usedibgrupulous motor carriers to thwart MCP
permit suspensions or court imposed fines. Farrémson, the CHP has promulgated
regulations, as a result of this rulemaking, teifsidhe intent of 13 CCR, Section 1235.4(b),
authorizing the CHP to not only refuse to issuefan@mber, but to permit the deletion of a CHP
number issued to a motor carrier with an actiordpenthrough the DMV or the PUC.

Comment “This rulemaking also proposes to adopt a newiG@e¢l3 CCR §1235.7) governing
leased vehicles for California intrastate motoriess. This new Section effectively mirrors the
federal regulations contained in 49 C.F.R. Part Sibparts A, B, and C. As noted in théial
Statement of Reasons for this proposal, California based motor carremgaged in interstate
commerce are unaffected by this proposed rule sheyemust already be in compliance with 49
C.F.R. Part 376 if leasing vehicles.

The adoption of regulations governing the leaseebicles not owned by the motor carrier who
conducts their business only within Californiaoad overdue. Many motor carriers and their
respective associations are likely to oppose thiesas unnecessary and an interference in the
marketplace with little or no associated safetydbien It has been clearly shown in studies that
there is a direct correlation between compensati@hhighway safety.”

CHP Response The CHP has stated from the beginning of this ralangy process that because
interstate motor carriers are already subjecteddhsing rules listed in Title 49, CFR, Part 376,
the proposed rules will not add any regulatory kartb the interstate community. However,
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adoption of the federal regulations will authorike CHP to enforce rules which are already
imposed on hose motor carriers by the FMCSA.

Comment “Highway Safety can only be improved when thepemparty is held accountable
for violations made under their authority. Theigissient of unique identification numbers will
allow the Department of motor vehicles and the GélRlentify those carriers who are
attempting to circumvent the law by addressingidgse. When a motor carrier evades their
responsibility by reinventing itself as anotheriggrib shield itself from sanctions, not only is
highway safety compromised, but the entire moton@aindustry that complies with regulations
are placed at a competitive disadvantage in th&etgalace.

The Federal Motor Carrier Safety Administration h#empted to address this issue of being
able to identify and track motor carriers throughesal initiatives:

* The Commercial Vehicle Information Systems and ek (CVISN)
* The Performance and Registration Information Syst®ranagement (Prism)
* The Comprehensive Safety Analysis (CSA) 2010 itntga

All three have a nexus to improving highway satatg the promise of more accountability.
Unfortunately, all these initiatives will fail taHill their potential if enforcement is lax and
penalties are seen as nothing more than a “cagting business”. OOIDA has a significant

body of knowledge involving the ‘flipping’ of own&hip, ‘masking’ and ‘chameleon’ behaviors

of motor carriers who are especially egregiousatmis of the federal regulations that effect
safety. Yet, even with federal court decisionguft and documented challenges to the issuance
of new authority from OOIDA, certain motor carriensd their corrupt management are still
allowed to operate with impunity by the grantinghefv operating authority.

CHP Response The CHP agrees with the need to correctly iderltié/person responsible for
motor carrier operations. The Owner-Operator letelent Drivers Association is accurate with
identifying the multiple means the FMCSA has usedttempt to identify motor carriers and
then use those processes to further identify unsater carriers. It is also essential to public
safety to identify unsafe motor carriers and theldl those persons responsible for unsafe
operations without permitting them to simply retesthemselves as a new entity, without any of
the past history, but continuing the same unsaégatimg practices.

Comment The linkage between minimal standards goverrtiege¢ase of equipment/drivers

and highway safety should be obvious to anyonea.ekample, during the past couple of years
the burden of owner-operators at the ports of Logeles, Long Beach, and Oakland has been
communicated in most California newspapers as agetiationally. In many instances, the
difficulties and short-cuts port truckers take medfort to maintain their trucks, can be attriltlte

to the predatory practices of the motor carrier mumity that will not take responsibility for the
vehicles they operate but instead are using theepaperator status as an independent contractor
to avoid any penalty. While financial schemes Ha&en put in place to modernize much of
California’s drayage fleet, the financial abilith @vner-operators to effectively and properly
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maintain their equipment - even new equipmentcormmpromised by a lack of minimal
regulations governing their business relationships.

CHP Response Beginning in 2003, the CHP joined the FMCSA, atatespartner, assisting in
conducting federal New Entrant Safety Assuranceéd® (NESAP) audits. In order to best
conduct these audits, it was necessary the CHErhattlerstand the leasing regulations and
properly identify the motor carrier being audited.

This new understanding of the leasing regulatiedshe CHP to understand the gross
misapplication of the federal rules across therstée motor carrier community. The most
common misconception was a belief that the leasgglations did not actually pertain to the
lease of a vehicle, but a lease of services; niegut a hybrid sort of subcontract agreement
where the “owner-operator” remained responsiblénfsrown maintenance and hours-of-service
requirements, yet held himself out as the overlyimajor carrier through placarding and shipping
papers in order to fulfill contractual agreements.

The overlying motor carrier benefited greatly frtéms arrangement while the owner-operator
shouldered the cost and regulatory responsibilitds the CHP’s understanding of these
arrangements increased, identification of the modorier and the associated regulatory
responsibilities became more consistent. In tlewalscenario, minus a clear lease agreement,
owner-operators were told to remove the overlyir@ancarrier's name and identification from
their vehicle and to obtain their own operatinghauity.

This type of enforcement forced the overlying matariers more in the direction of a lease
agreement, but in most instances, the languagemethgague and at times very difficult to
discern from a sub-contract. Adoption of theseppsed regulations will permit the CHP to
enforce specific requirements, making clear whesponsible for the motor carrier operations.
The CHP fully agrees with OOIDA's link between ‘stkards governing the lease of
equipment/drivers and highway safety.” The answebvious, it is necessary to identify the
motor carrier responsible for the day-to-day openstin order to correctly apply regulatory
oversight.

PUBLIC HEARINGS
The CHP held a public hearing on October 15, 2008 hearing related to Carrier
Identification. A total of 3 attendees providedrsuent. A summary of this hearing follows.

1st Commenter

Joe Rajkovacz

Regulatory Affairs Specialist

Owner-Operators Independent Drivers Association

Comment: “OOIDA supports CHP’s proposal to adopt the neagt®n 1235.7; adopting into
the California Code of Regulation essentially ratjohs modeled after the federal leasing rules.
‘What’s good for the goose is good for the gandémterstate motor carriers have had to comply
with these regulations ever since the terminatioth® ICC; we’ve worked to see that these
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regulations were maintained, because it does ésttadbbasis of contracting between
owner-operators and motor carriers. It establist#gor. For that purpose we certainly would
like to see CHP follow through and adopt those legns.”

CHP Response As the CHP has indicated, adoption of the federak for interstate motor
carriers will not result in any additional requiremts because those motor carriers affected by the
state regulation are already subject to identedéfal regulation. The CHP finds it necessary to
adopt the federal regulations, by reference, irotd enforce identical rules as our federal
partners, the FMCSA.

2" Commenter
Fred Recupido, Transportation Advisor
California Dump Truck Owners Association

Comment “While the CDTOA is not necessarily opposed tis tiegulation, quite frankly, | am
trying to figure out what the purpose of the legfigin is. According to what | am reading, the
California intrastate carrier must still have a @émber and have a motor carrier authority of his
own. We in the dump truck business cannot sedyg®yof scenario where a lease would ever
be entered into in not only the dump truck businbasany other sort of intrastate carriage
because each person must have their own CA number.

The other question we would have, or the confusierwould have, is poor carriers down in the
port if they are a California motor carrier are pogcluded from leasing on with another motor

carrier. My company for example is a Californiatorccarrier for intrastate and | also hold ICC
motor carrier authority through the federal goveentn So, | would say we are a little confused
and we would have questions as to exactly whaptnpose is as far as application to intrastate
transportation.

Again, as a 38 year carrier in California and bengime carrier who hires owner operators |
cannot see in any case would | need to nor wowldnit to in any circumstance lease another
owner operator with a truck. That would be theolltte last thing | would want to do.”

CHP Response The CHP understands the “confusion” expressetid"DTOA. Minus clear
state oversight and the lack of consistent enfoergnthe industry has developed a number of
self-defined methods of determining compliance i federal leasing regulations. This is
further aggravated with predominantly intrastatedshorganizations, such as the CDTOA, who
have never had any leasing rules in place to gleagulate the operation of vehicles they do not
own.

Promulgation of these regulations will permit thdfCto work with their federal partners, the
FMCSA, to consistently apply and enforce the feldedas with interstate motor carriers and to
provide a level and equal platform from which telgghe intrastate rules with intrastate motor
carriers. As already indicated, in order to miraenthe need for duplication; a motor carrier
involved in both interstate and intrastate operajavill be permitted to comply with the federal
rules across all operations, thereby, being deeroetbliant with state requirements as well.
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3" Commenter

Nick Thompson

Director of Safety and Policy
California Trucking Association

Comment “The CTA does not agree that CVC 34501, citedwthority by the Department in
its initial statement of reasons, gives the Depantinthe proper provision of law to enact this
rule. We also believe it to be in conflict with &dl statute, specifically, the Federal Aviation
Administration Act of 1994, otherwise known as the~our A”.

CVC 34501 says the Department shall adopt reasemalas and regulations that are designed to
promote the safe operation of commercial vehicléswever, even after reading the
Department’s Initial Statement of Reasons, the tiprestill remains: How does the regulation

of the fiduciary details, of lease contracts, prtersafety?

In fact, the Department wrote in its Initial Statsm of Reasons that regulating the content of
leases was deemed necessary by the ICC to prexdagaendent contractors from “being taken
advantage of by the larger, more business savwy)yorg motor carrier”. This is old language
from an agency that did have economic authoritynduregulated commerce.

While attempting to prevent smaller carriers froamnlg taken advantage of by larger carriers
may be a legitimate consumer affairs or fair bussngractice issue, we fail to see how it relates
to promoting safety and further how and from whdickthe department receive its authority to
regulate business practices?”

CHP Response The CHP is promulgating regulations relative to ona@arrier identification
based on the authority contained in CVC, Sectidd034 This section authorizes the CHP to
“adopt reasonable rules and regulations that,arjubdgment of the department, are designed to
promote the safe operation of vehicles describ&eME, Section 34500.” As has already been
discussed in this document, identification of theten carrier is necessary for the CHP to carry
out its duties relating to motor carrier safety.

As for the Federal Aviation Administration Act d®94, this Act (P.L. 103-305) amended U. S.
Code, Title 49, Section 11501(h). However, thitisa was later amended by the ICC
Termination Act of 1995 (P.L. 104-88, Sec. 102fajy as a result of this amendment, the text of
Section 11501(h) was moved to U. S. Code, TitleStgtion 14501(c).

The subject of this section was and is motor carieé property; the section states, in part;
“states may not enact or enforce a law, regulatomther provision having the force and effect
of law related to @rice, route, or service of any motor carrier. However, this same section,
Paragraph (c)(2), goes on to state, Paragraph)lg{Section 14501(c)] shall not restrict the
safety regulatory authority of a State with respieanotor vehicles, the authority of a State to
impose highway route controls or limitations basadhe size or weight of the motor vehicle or
the hazardous nature of the cargo, or the authofrigyState to regulate motor carriers with
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regard to minimum amounts of financial respondipiielating to insurance requirements and
self-insurance authorization.”

As already indicated, the CHP has no interesttention of regulating the economic aspects of
the motor carrier industry. Simply requiring a doent to contain specific subject matter is not
the same as enforcing the specifics containedaingiovision of the agreement. The regulation
of vehicle leasing and motor carrier responsibhis been a long-time practice of the US DOT
and is not simply a hold over from the days of esoit regulation. The current FMCSA and the
CHP both realize the importance of identifying miatarriers and the equipment they operate.

Comment “After the adoption of the ‘F Four A,’ Californgassed AB 1451 (Conroy) into
statute, severely limiting the Commissions powegdonomically regulate trucking. This
included limiting the regulation of the relationghietween prime carriers and subhaulers solely
to restricting prime carriers from engaging unliset subhaulers.

If the Department were to adopt the current propasaould conflict with some of the actions
taken by the Commission to conform with the ‘F FAur

For instance, the PUC used to require prime carpaying subhaulers on a percentage of the
freight bill revenue to be given, upon requesttad copy of the freight bill or bills.

The Commission deemed this provision pre-empteithé&yF Four A’ because it did not oversee
safety, route controls based on size and weighawardous cargo, or insurance.”

CHP Response As is often a point of misunderstanding, the CH® @ interest in regulating
the business relationship between a “prime caraed their “sub-haulers.” This proposal does
not address contractors and sub-contractors, therrattempts to address motor carriers with
federal operating authority, or a state MCP periitp use vehicles they do not own.

This is the very type of misapplication of fedemaks which necessitated this rulemaking.
Subcontracts between motor carriers are a comple¢glarate matter. These are general
business arrangements where one motor carrieramstthe services of another motor carrier in
order to fulfill a larger contract. In these instas, both motor carriers are required to have the
applicable authority or permit and act as themsefoethe purpose of fulfilling the contract.

However, the purpose of these rules are intendetktdify the viable motor carrier entity (the
motor carrier with a valid authority of permit) wheases vehicles, displays the leasing motor
carriers name and identification number on botlesiof the vehicle, and either hires or contracts
a driver to operate the vehicle on the motor cdsrigehalf. This is a very different matter than
that which is addressed by the commenter; but hetets, a common misunderstanding or
misapplication of the rules.

STUDIES/RELATED FACTS

Since publication of the Notice of Proposed Rulemmgkthe FMCSA has published the 2009
edition of Title 49, CFR. While no changes weradmbetween the 2007 edition and the 2009
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edition, the CHP has amended the text of the régukato adopt the most current edition,
without regulatory affect.

Additionally, for those business entities which @@ngaged in some sort of vehicle leasing
relationship enacted prior to the proposal of threg@lations, the CHP would require the terms
of these regulations be met no later than Jun@@DL. This should allow adequate time for the
very few intrastate motor carrier’s currently invedl in leasing vehicles for intrastate commerce,
to update their contracts (if not already usingfdteral rules as a business model) and comply
with the adopted regulations.

LOCAL MANDATE

These regulations do not impose any new mandalecahagencies or school districts.

IMPACT ON SMALL BUSINESS

The CHP has not identified any significant impattsoall business. This does not represent an
additional mandate on motor carriers, but simptywpmtes a method by which an intrastate motor
carrier can operate vehicles it does not own. Bt to say a motor carrier who chooses to
operate under the provisions of this regulatorycess will not incur certain administrative costs;
the fact is, a motor carrier who elects to usedhmevisions would voluntarily subject
themselves to the administrative costs associatidcertain document preparation and retention
requirements required by this rulemaking, but important to recognize, this is a business
option which does not currently exist. Howeverjrarastate motor carrier who continues to
operate its own vehicles, under the current rvlesild be completely unaffected by this
proposal. Interstate motor carriers are alreatijestito the requirements proposed by 13 CCR,
Section 1235.7(g). Adoption of the federal rulespdy permits the CHP to enforce those rules
already included in 49 CFR, Part 376.

ALTERNATIVES

The CHP has not identified any alternative, inahgdihe no action alternative, which would be
more effective and less burdensome for the purfoosghich this action is proposed.
Additionally, the CHP has not identified any altatime which would be as effective, and less
burdensome to affected persons other that theralogimg proposed.

Alternative I dentified and Reviewed

1. Make no changet® the existing regulations. This alternative Wideave intrastate motor
carriers without a clear means by which to incllessed vehicles, other than those leased
through a leasing company, as part of their fl&&hile this is not a wide-spread practice
among intrastate motor carriers, it is necessaensure intrastate motor carriers with the
same flexibility as interstate motor carriers. tih¢ same time, the “make no changes”
alternative would continue to exacerbate the CHBisent lack of enforcement authority
with regard to interstate motor carriers “leasinghicles in order to meet various
transportation needs.
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ECONOMIC IMPACT

The CHP has determined that this new regulatiohresiult in:

* No significant compliance costs for persons or hesses directly affected. Any impact to
the transportation industry would be realized tiglouoluntary use of the proposed leasing
regulations.

* No discernible adverse impact on the level anditigion of costs and prices for large and
small business.

* No impact on the level of employment in the state.
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